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ng question:

»ffs,and deputy sheriffs “policemen"

Socxal Seéurxty Act?
Saction 218 of the Socizl Security Act (42 U.s.C.

418) provides that the Secretary of Health, Education and
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Welfare shall, at the request of any State, anter into an
agreement with that State for the purpose of extending
Federal Old-Age, Survivors, and Disability Insurance benefits
to individuals performing services as employees of the State;
any of its political subdivisions, or instrumentalities of .
either the State or its political subdivisions. Section
218(&) (5) (&) of the Act (42 v.s.c. 418(a) (5) (A)), states the
relevant llmltation.‘ 
»"Nothing in paragraph (3) of this subsection

ghall authorize the extension of the insurance

system established by this subchapter to service

in any policaman 8 or fireman 8 position.”

in 1954 the Act was amended to extend such coverage
'to suchbstate and local employees even if they were already
c0vered=byvay:etirement systgm. The purpose of the amendmentr
was to make tﬁe’ﬁénefiﬁa available to more workers, but there
 was~no=changé‘ih'thé[#bt with'reﬁgect to the exclusion of
policemen énd'fireman; The Report of the Senate Cammittee f

on Finance (U 5. Cong. & Admin. News 1954. Vel 3. pp. 3715-16)

stated:
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'The bill continues the present exclusion of
policemen and firemen who are covered by a State
or local retirement system., Policemen and fire-
men, ‘because of the special demands made by their
work, usually have special provisions in their
retirement system (retirement at age 50 or 55,
for example) and most of them believe that it
would be unwise to attempt to coordinate these
provisions with the provisions of the old—age

and survivors :msurance ‘system.
* % @ "

Nowhere in the legislative history or in the Act is the word
"moliceman" definéd.' The Handbook for S$tate Social Security
Administrators, section 226, states:

"Policemen's and Firemen's Positions Defined,-
A policeman's or fireman's position for purposes
of the Federal-State agreement is any position
which is classified as such under the State
statutes and court decisions. Generally, these
positions exist in the regularly organized

- police and fire departments of incorporated
municipalities, towns, and cities, In most
Statesa policeman is a member of the ‘police’
which is an organized civil force for main=-
taining order, preventing and detecting crimes,
and enforcing laws. The terms ‘'policeman' and
‘fireman' do not include services in positions
which, although connected with police and fire-
fightlng functions, are not policeman's or fire-
man's positions.

In many jurisdictions, such positions as game
warden, forester, forestry patrolman, crime investl-
gator supervisor, police department stenographer,
sheriff, and highway patrolman have been held not
to be 'policeman's' positioms.” :
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Therefore, whether sheriffs and their deputies are included
under the definition of “policeman" is a matter of State
determination.
It is my opinion that under Illinois law sheriffs
-and their deputies are not consi&éf_e{i : to be “policemen”. -
Illinois statﬁtes define sheriffs and.policemen as t
distinct classes. Section 1.08 of "AN ACT to revise the law
in relation to the construction of statutes” (Ill. Rev. Stat.
1975, ch. 131, pa:,,l,oe) defines certain offidara:
:."'Sheriff;' ‘coroner, ' 'cle:k.'vor‘ofher
words used for an executive or ministerial =
officer may include any deputy or -other person
performing the duties of such officer, either
. generally or in special cases."-
This section places deputies in the same class as sheriffs
for the purposes of statutory c¢qs£iuctioﬂ{_'
 Section 1.20 of the same Act (Ill. Rev. Stat. 1975,
ch. 131, par. l 20) deflnes the class of policemen as follows-
"'General superintendent of police,' ‘'secretary ;f
of the general superintendent of police,’ fassistant
general superintendent of police,' 'first deputy
superintendent of'pollge,_v‘ichief of po;ice.f
‘assistant chief of police,' ‘city marshall,'
- 'assistant city marshall,' ‘'deputy city marshall,

‘'‘chief of detectives,' 'assistant chief of detec-
tives,' and all ‘captains,' 'lieutenants,'
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‘deteéctive sergeants,' ‘'second-class sergeants,'
'sergeants,' ‘inspector of police,' 'detectives,’
‘patrolmen, ' ‘operators,’ and ‘civilian' or
‘plain clothes policemen' and ‘assistant idénti-
fication inspector,' mean ‘'policemen employed

and in.the service of a municipality,' and the
term 'police force,' shall be construed to include
such . persons in the employ of a municipality as
members of the department of police, who are ox
shall hereafter be appointed and sworn as police~
meni.™

‘Nowhere in this comprehensive section does the word “Sheriff”

appear,

The reason for'ciaésifying sﬁéiifﬁé‘and their
deputies separately frem bglicemen stéﬁs from the traditional
differences in their dutzes aﬂd étatusﬂ fn Peaglg v. Nellis
(1911), 294 111, 12 at 23, the court stated: ’

i o# @ We‘thlnk, therefore, ﬁhat .a sheriff

does not fall within the same class, for the
purposes of legislation, that coronéers, con=
stables and policemen do, and that the duties

of a sheriff and the rights which pertain to

his office so far differ from ths dutizs which
are imposed upon other police officers in this
State, and the rights which pertain to their
offices, as to form a proper and legitimate
basis for legislation. In fact, such distinc-
tion is recognized in the constitution itself
and in statutes which have existed in this State
from its earliest history, wherein the peace
officers of the State have been divided into
-sheriffs,--the principal executive officer of
the county,=--and such subordinate peace officers.
as cogroners, constables and policemen, ®* % #°
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" The electiverffice of.sheriff is pravided for in'
sectlan 4(c) of article VII of the Illinois CGnstitution of
' 1970. Sectlon 4(d) cf article VII provides that the sheriff
has the dutxes, pcwers or functions derlved from common law
unless altered by law or county ordinance. The sheriff is

the chief executiva officer of the county.(Dahnke Ve Peggle

(1897), 168-111. 102.) He is= requnglhle for the custody
ana éare of the county coﬁrt house<ana jail (Ill. Rev. Stat.
1975; ch.1125,>par. 14) and haé‘a duﬁy td attend_upoh all
courte of record held in his county (Ill. Rev. Stat. 1975,
ch: 125, par. 19.)  The sheriff has the §ower to appoing
deputies who may perform any and all the duties of the sheriff.
(Ill. Rev. Stat. 1975, ch. 125, pars. '7 and 12, ) In short,
sheriffs and their deputies have many powers and duties
béyOnd merely those of‘keepiné peace.

In contrast, policemen ara‘essentially.cOnservatOIS
of the peace. ‘They a?é-not eleéta&, nor~are they empowered
to perform the duties of an elective offlce as are sheriffs
and deputy sheriffs,

County sherlffs and deputy sheriffs in counties

covared by the Illinois Municipal Retirement Fund have been
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- ¢overed under Soé§§l Security since the Illinois Mﬁniéipal
Retirement:Fund‘Waé”égqrdipgted Q;th Federal Social Security
in 1957 after a 4s‘u¢c!e‘e‘a:‘s"_f‘ul referendum conducted pursuant to
section zlaga{csy_of_the s¢¢1a1‘sgch;tyfAep’(42 U.s.C. 418
(@) (3)) Bﬁt#ﬁg‘théfpégt twehtY'yééxs of coverage the
.Génarél'assembiy has not scugﬁt té éhange‘the'dafinitioné}in
the statutes in order to include sheriffs and deputies under
the classification of policemen. n 1958 Attorney General
V'Lafham Castle advised that sheriffs and other eiectéd'county‘ H
‘Officials'Were‘mandatbrily“cévéféd,by Sbcial”seéuritY'régafd;
less of whether those officials chose to participate in the
Illinois Municipal Retirement Fund. Since the legislature
has made no change 1n ‘the - law in the face 0f twenty years of
aﬁmxnietrative practice and an Attoxney General 8 opinion
requiring sheriffs to participate in SOcial Securxty covarage.
it appears that it has tacitly approved the pxactice. The

Illinois Rppellate Couxt. 1n deciﬁing the case of Strat-O-Seal

MEg. Co. v. Sdott (1966), 72 Ill. App. 2d 480, 485, said that

in a case of first impression in the State:




Michael L. Mory = 8.

o - ***-'.‘ ) :
LR opinions of the Attorhey General as Chief
- Law Officers of the State of Illlnois 'will be
"accorded considarable weight. , City of Champaign
- v. Hill, 29 111l AppZd 429. 444. 173 NE2d4 839,
' 846. These opanions as well as administrative:
- policy pursued as a result of them and the fact
‘that the legislature has seen fit to remain
' quiescent through several successivé sessions
. jsuggests and indicates ‘legislatxve acquiescence
~ in thé contemporary and continuous interpreta-
tion' which they announced. People ex rel. Spiegel
v, Lyons, 1 Il1. 2d 409, 414. 115 NEZ& 895, 898.

w**”

-»Becauee sherxffs and deénty ahexiffs are not “police-
men" under IlllhOiS law and in light of the long standing
‘administratzve practice, it is my. opinion that sheriffs and
- deputy sheriffs are not excludea fram Social Security
 3coverage by section 218(&)(5)(&) of tha Social Security Act.

Vexy truly yours,

ATTORNEY GENERAL




